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p
BEFORE THE MEMBER, MAHARASHTRA REVENUE TRIBUNAL,
PUNE BEHCH, PUNE

No.TNC/REV/26/2002/pP

. X I;
Kisan Ranguji Pathare (Deceased through LH.) Applicantsf
1) Vasantrao Kisan Pathare (POA), ;
2) Suresh Kisan Pathare,
3) Smt.Pushpabai Kisan Pathare, Cose Tlwr Savaer g
4) Sou.Seema Suresh Bhandar, R/a Vadhubudruk, Tal.Shirur, Dist.Pune
5) Smt.Laxmibai Rambhau Pathare,

6) Sandip Rambhau Pathare, O § ™% s FEe mré;m;t FPEA B

7) Dilip Rambhau Pathare, T ‘eaanted F‘“‘I_‘QFH'

8) Prashant Rambhau Pathare, 4 g Areve »av Ty \q-v\-\:\@ﬁ ‘:;Fr?n‘&-

9) Smt.Bababai Narayan Pathare, Q) triniple of Res- uels £
10)Somnath Narayan Pathare, uelicata, g weely e,
11)Machhindra Kondiba Pathare, ® excert and & tama e T XA T
12)Dhananjay Kondiba Pathare, o R A, R 2
13)Manohar Kondiba Pathare, % s Jted

iy : disposal B
14)Smt.Sanjivani Machhindra Pathare, : € [ amale donr
15)Smt.Lanka Dhananjay Pathare, TR~ o SRE AN 5T AewE o

-

16)Smt.Shobha Mahadev Pathare, RN ‘@% EUC »aT g
17)Smt.Smita Bapu Pathare, CEATN - Rovprdbuna) El ..
18)Smt.Anita Shivaji Nanqude, @ \¢ i
19)Smt.Vandana Raju Warghade, 5 mg - "3 Novo —mEE B (6,0

20)Smt.Sujata Narayan Hargude
21)Kerba Ranguji Pathare
No.1to 3 & 5 to 21 R/o Kharadi, Tal. Haveli, Dist.Pune

SLE L T e Yenanhed ) & an

.m Txeers land T4 thowld e
Censiderad a5 £ Xaland

1) Parashar Co-op Housing Society Ltd. 5“"“““‘“‘—{\7 ...... Opponents
A Co-Operative Society registered under the ~ Yrek deaamt tnder seckom \s

Maharashtra Co.Operative Societies Act.1960  oftwc Ack g Arsposal vl
Represented by the Chief Promoter be resdle - \67 g
Shri.Savleram Pandarinath Thube M armnaltdar . .\Nﬁ*}
R/a No.6, Bhat Bunglow, Shivajinagar, Pune 411 005
2) Smt.Maltibai Madhav Omkar,
3) Sou.Madhuri Mohanrao Dharmadhikari,
4) Mohanjirao Madhav Omkar,
5) Shrikant Nilkanth Omkar,
6) Smt.Prabhawati Nilkanth Omkar,
7) Balchandra Anant Omkar,
8) Kum.Mrunalini Anant Omkar,
9) Sou.Sunetra Digambar Sahastrabudhe,
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for _Op'ponent No.1.

No. TNC/REV/26/2202/P

10) Sou.Varsha Vasant Bendre,
11) Sudhir Vinayak Omkar,
12) Sou.Pushpa Chitale,
No.2 to 12 R/a 425(0ld) 1471 (New) Sadashiv Peth, Pune 411 030 :
13) Chintaman Baburao Omkar, R/a 162, Shaniwar Peth, Pune 411 030. ?

Revision Application U/s 76 offl
the B.T.& A.L.Act,1948. i

Appearance :- Adv. Shri Prakash Kamthe / P.V.Belhe for Revision Applicant
: No.1to 16

Adv. Shri.Phatak for Applicant No.21
Adv.Shri.C.V.Wakankar for Opponent No.1
Adv.Shri.D.V.Nanekar for Opponent No.4 to 13

i

CORAM : Shri M.M.Adtani, Member, M.R.T., Pune Bench, Pune.

DATED:- 16™ MAY, 2016

JUDGMENT
: A This is the revision application filed by the Applicants on being aggrieved by .

the order dt.1/10/2002 passed by the Sub-Divisional Officer, Pune Sub Dn.,Ptine

'(SDO) in Tenancy Appeal No.46/2001. Vide the said impugned order the SDO has

allowed tﬁe appeal filed by the present Revision Opponent No.1 and has set as;?'de
the drder dt.26/11/2001 passed by the Addl.Tahsildar & ALT, Haveli (ALT) in case
No.32—O/SR/32/2001. The ALT vide his said order of 26/11/2001 has fixed the
purchase pfice of the area 1H.25R. of S.N0.52/2B of Mouze Kharadi u/s 32G of the
B.T.& A.L.Act,1948 (the Tenancy Act) in favour of the original Revision Applicant

Kisan Ranguiji Pathare.

. I have heard Ld.Adv.G.K.Pathak for the Applicant and Ld.Adv.C.V.Wakankar
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Ld. Adv Pathak for the Applicant submits that originally two brothers name!v'

Ananda Bhau Pathare and Rangu Bhau Pathare were jointly tenants on the so't

.Iand S.No.SZ/ZB of Mouze Kharadi besides other lands belonging to Omkars that

are the present Revision Opponent No.2 to 13. Each of the two brothers had
share in tenancy rights on the lands under tenancy. The ALT had suo-moto starte,d
proceedings u/s 32G of the Tenancy Act vide case N0.32/1965 to determine the

purchase price of the tenanted lands. The ALT vide its order dt.18/6/1965 held th: Jt

- the total holdlng (their own lands and the tenanted lands) of each of the tvu)

brothers was exceeding the celllng area of 48 acres prescribed under the Tenan:: Y
Act and thereby allowed purchase of the land under tenancy limited to the cei!ir:-g
area so that the tota! holding of each of the brother separately does not exceed tha
pre'scribed ceiling area. This order dt.18/6/1965 of the ALT was challenged Ly
Ananda Bhau Pathare in appeal No0.248/72 before the SDO. The SDO howev:r
dlsmlssed the said appeal by his order dt. 29/1/1973 On being aggrieved by ttis

order of the SDO Ananda Bhau Pathare filed the revision application before tr s

Tribunal vide No.19/73. This Tribunal vide its order dt.21/9/74 allowed the revrsu;.rn
- application and set aside both the orders of Ld.Lower Court, viz. SDO’s order

' dt.29/1/1973 and ALT’s order dt. 18/6/1965 and remanded the case back to tl"=e

Ld. Lower Court for allowing the Revision Applrcant to exercise its choice u/s 33Ct Of
the Tenancy Act (should be actually sec.32C of the Tenancy Act). He furthﬂllr
submlts that Ananda Bhau Pathare in Tenancy Appeal No. 248/72 as well as 'n
revision appllcatlon No 19/73 had not made LR's of Rangu Bhau Pathare that aie

Kondrba & the present Revusmn Appllcant Kisan and the other LR's of Rangu 1s

party in these cases. The MRT’s order dt.21/9/74 has set aside both the orders of
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* the Ld.Lower Court totally. It does not say that the Ld.Lower Courts order are‘ set

aside or modified to the extent of share of Ananda Bhau Pathare only. Thert“ore
after remand the ALT should have given fresh look in the matter in respect of s‘ﬂare

of Ananda as well as of Rangu. Rangu Bhau Pathare had expired in 1948 |tself and

~ his son Kondiba has died on 13/9/1970. Therefore the present Revision Appl?.jc:ant

this Tribunal vide order dt.21/3/74.

y f
who is Kondiba’s brother and other LR’s of Kondiba have become tenants ori the

suit land. {

- 4, Ld.Adv.Phatak further submits that the present Revision Applicant as joint
family manager applied to the ALT for fixing purchase price of S.No.52/28 of

- Kharadi (area 2H.49R.) for which he was the tenant through his father Rangu “hau

Pathare. The ALT rightly allowed this apphcatron to the extent of 2 share i. e 1H.
24.5 R. in favour of the present Revision Applicant. However the present Opponent

No 1 who is the subsequent illegal purchaser of the suit land from the or jinal

Iandowners (Opponent No.2 to 13) filed appeal before the SDO who has all: ‘Ned -

hlS appeal vide |mpugned order dt 1/10/2002 on the ground that the matte'-'- has

already became res-judicata in view of order dt.18/6/65 passed by the ALT ir case

No.32/65. He further submits that the principle of res-judicata will not apply 0, the

case because the ALT’s said order in case No. 32/65 has already been set asi: r(’ by

i

. Ld.Adv.Phatak further submits that even presuming that the pref;ent

Appllcant had total area more than the ceiling area and the present Re‘w,;,‘sron

‘Apphcant does not become entltled to purchase the suit land then exces'ﬁ land

under tenancy is to be suitably disposed by the Tahsildar under the provnsmns of

! BF
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sec.32E read with Sec.15 of the Tenancy Act. In any case, the owners could not

——
sale the said fand to Opponent No.1, a non-agriculturist Housing Sr3c1ety
PRI - e, iy ».—--

Therefore thls entails enqunry u/s 84C of the Act too. The Opponent No.1 Goc;ety

—

_has no Iocus -standi in the case. Further no decision has been given by the

; Tahsildar u/s 16 & 17 of the Tenancy Act because the present Applicant has his

‘dwelling house on the suit land since decades. Therefore he prays to set asice the

e

SDO’s impugned order or remand the case to the Ld.Lower Court for forther
enquiry u/s 84C of the Tenancy Act as there has been violation of the provisi-ns of
the Tenancy Act, and for decision u/s 16 & 17 of the Act as regards appl “ants’

: dwelllng house

‘ 6 ‘ 'Ld.Adv.Wakankar for .the Opponent No.1 submits that we have "5 go
through the order dt.18/6/65 of the ALT in case No.32/65 carefully. This rder
very clearly deals separately w:th reference to total holding of Ananda Bhau
Pathare & that of: Kondiba Rangu Pathare. The holding of each of the two ténants'

: . \Q\\c' 'Has been discussed separately and ﬂhally there are separate decisions as re‘jards
%&Q | each of the two tenants. There afe fota| three lands bearing S.No.43/3 (arez 9.18
A, 1.37 PK), S.No.52/2B (area 4;34A, 1.12 PK), S.No.53/1 (area 3.0A, 0.2" PK)
belonging to Omkar family discussed in the case in which Kondiba Rangu Patfre &
' Ahan_de Bhau Pathare had 2 share each as tenants. But as the total holdi{r""lg of

' Anende Bhau Pathare is calculated to be 81A & 16 G (18A 5G land as @wner
and-63A 7& 11.5G total land as tenant including tenant on other owners’ Ia'nds.:_.‘i and
it being more thén_ the br’escribed ceiling area of 48A, he is not allowed to pur-hase
-_any area'frem'the suit land. However in respect of Kondiba Rangu Pzthare
(whose present Revision.Appliut_:ant is the brother and heir of the family of original

5
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~ tenant ‘Rangu Pathare), his total holding excluding tenancy on 8 acre 26 Gunthas
on. Omkar famllys lands is calculated at 42 acres and 19.5 Gunthas ang. he is

allowed to purchase 5 acre and 28.5 Gunthas rounded to 5A29G frcm the

; tenanted land of Omkar family i.e. upto the limit of the ceiling area. Thus thic order
is very specrﬁc in respect of each of the two tenants. Against this order only
‘Ananda fi led appeal before the SDO and then revision before this Tribunal mly in
respect of his lands. In both these cases Ananda has. pleaded only his poinis ;and
has not sought any relief from Kondlba the other tenant. Therefore there w: s No
R reason for him to make Kondlba Or present Revision Applicant as party’in the case.
| _ o The pieadrng in the revision before the MRT was about his holding and to altow
| him to exercise his choice u/s 32C as to which of the tenanted land he should keep
with himself and surrender the rest. Therefore setting as:de of the ALT’s orc e of
case No 32/65 shall apply only w1th reference to Ananda not with reference to the 3
~ Kondiba. As Kondiba has not.filed any appeal against the order dt.18/6/65 m case |
?\ﬁo N0.32/65 the matter has become res—judrcata as far as share of Kondiba and
N proceedings u/s 32G of the Tenancy Act are concerned with respect to his s: are
~ Further in the application F led by h|m before the ALT vide case No. 32/200 10r
; _f‘xmg the purchase price of %2 share of S.No. 52/2B, he has not dlsclnsed
: 'proceedmgs in. case No. 32/65 by which he was allowed to purchase 4A. 29G fn om
"'S No. 43/3 and 1.0A from % No 53/1 total 5.29 A from the Omkar family’s land< and
the purchase price for the same was a[ready t“ xed u/s 32G and vide this orde: ne
was directed to Jeave hls share from S.No. 52/28 (present suit land). Therefore lne

order- passed by the ALT an Case No 32/2001 is totally illegal and therefore has-



given the following citations in support of his say.
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been-rightly set aside by the SDO vide his impugned order dt.1/10/2002. He es =~

1) AIR 1987 Kerla 94
2) AIR 1993 Delhi 51 ;
3) AIR 1993 Rajasthan 51 - : 5
4) AIR 1987 SC 1304 . ; | k
5) AIR1982 Allhabad 323 t
6) AIR 1965 SC 1874 \ -
7) AIR 1982 Patna 28 ‘ ¥

In reply Adv.Pathak for the Appllcant submits that the present Revision Ap :)Ilcar.t _
was not aware of No0.32/65 proceedings. He came to know only when SD( )
mentloned rt in his lmpugned order. He further submits that if MRT, founc sorne
ll!egality in respect of the Anandas’ share, why the MRT could not take cogrizance

of present Applicants share also.

i Af‘ter consnderlng the arguments of both the Ld. Counsels and on gom;

. through the case papers 1 notice that there is no dispute as to originally tv.o reul

brothers namely Rangu & Ananda s/o Bhau Pathare had %2 share each as t: =nant<'

'on the lands beanng SNo 43/3 52/2B and 53/1 of Kharadi belonging tp

forefathers of present Opponent No.2 to 13 Rangu had died in 1948 and ‘“is sof

Kondiba as ]omt fam|ly manager was recognized as tenant in place of Rangf:]. AL_;.'

b ; f
had suo-moto started proceedings u/s 32G of the Tenancy Act vide case

'No.ALT/Kharadi/32/65. In the said proceedings the ALT has clearly and sep~ ratehf

discussed total holding of Kondiba Rangu Pathare and that of Anandaz Bhau

Pathare. In the said order he has separately established that Ananda’s total l Jldlnq

'as owner and as tenants on dlfferent lands of different owners being 81A & 15.5 G.

“i.e. more than the prescribed ceiling area of 48A, he is not entitled to purchase any

7



53 ‘s‘ufrender.' This Tribunal in revision while setting aside the ALTs’ order has given

" has deﬂnitel_y become res-judicata aga

this_S'A 28.5 G (rounded to 29 G) be purchased as follows : 4A 29G i'3‘ro:r:n

 S:No.43/3 8 1A from S.No.53/1 and no fand from 5:N0.52/28. Kondiba (brottier of

"pr.eSen_t ReviSion Applicant) was alive till 13/9/1970. He during his lifetime cf tt;ée :

present Applicant after his death have never challenged this order in appeal."D_n!y
Ananda Bhau Pathare had challenged this order in appéar and in revision OH‘ the
point of his total holding and on the point of getting choice u/s 32¢ of the Terancy

Act as to which of the land under tenancy he may retain and which heli}"nzgy

ALT’s order in case No.32/65 has become final as regards his share and the meiter

inst him. The citations presented by _;tl“i‘e

Adv.of Opponent No.2 especially AIR 87 Kerla-94 well establishes this point. 51'!’1'12

e B
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' 5" 32/65 He cannot take stand that this order was not known to him, especially when'
fr - his brother Kondlba Rangu Pathare was very much present in the said proceedlnol,
and he has not challenged the said order in any appeal during his lifetime i.e. h'}l
1970 and further that Kondiba Rangu Pathare was holding the land as joint famllr
| manager only is clear from the M.E.N0.926, dt..5/11/70 vide which after the dea’m
| of Kondlba the name of present Applicant who is his brother is also recorded in t re
holdmgs of Kondlba In view of above ALTs order dt.26/11/2001 fi ixing thn
' purchase price of S No 52/2B in favour .of the present Revision Applicant is |lleq l
: and improper.-Th.erefore it has been rightly set aside by the SDO vide his lmpugnfd
. orcler dt.1/10/2002. 'Therefore to 'this_ extent the present revision application of t'he

Applicant cannot be allowed. !

8.  However as regards other points of the present Revision Applicant tha: if. -
‘ -rthe‘total 'holdlng of the Applicant and that of Ananda had exceeded the ceilil.{-i;
area, the balance excess land under tenancy could have been dealt with by th

Q\Tahsﬂdar under the provision of Tenancy Act and that the land owner could (‘t

it %/'(\‘\ sale it to the Opponent No 1; these have some force and these poxnts need to b" :
. ; examlned by the Ld. Lower Court. As per Sec. 32E of the Tenancy Act r/w Sec.3’ 'A
' -328 & 32C, the balance of any |and after the purchase by the tenants u/s 32 is t)

be dlsposed of in the manner laid down in Sec.15 as it was the land surrenderec by

g the tenants. Further as per Sec 15(2) of Tenancy Act, the Landlord shall be enti’ e'l'
| to retain the-land 0 surrendered for the like purpose, and to like extent, and iy sp

- faras the condrtlons are apphcable subject to the like conditions as are provide’ l )

_sectlons 31 & 31A for the termination of tenancies. Therefore in view of tk: asc

prowsrons, the Lower.Court to examme whether the sale of the suit land by th2
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4‘ |andowners to Opponent No.1 is valid and legal or not. Further it is the coritention
of the Apphcant that he has dwelllng house on the suit land therefore there has to
be specrﬁc deusmn of the Tahsﬂdar u/s 16 & 17 of the Tenancy Act, which has not

been given SO far Therefore on these pomts the case needs to be remanded to the .

SDO for further enquury as regards surt land. In view of above I pass ¢ the foflowmg

< gt A : : .

ORDER

B " The order of Addl Tahsnldar & ALT Havell in T.C.No.32- O/SR/S"/ZO()i
dt. 26/11/2001 as regards ﬁxrng of purchase pnce of suit land in S.No. I52/28 is
: hereby set aside and to that extent the SDO's impugned order dt. 1/10,2002 in

Tenancy Appeal No. 46/2001 is mamtalned

‘.2, .. .The case IS remanded to the SDO to get the matter enquired on points as

nttoned in iast para No.8 of the judgment and take further action, if requu 2d,
as per law.






